
Zn tire Matter of the 1 

Mary Bono Committee and 1 
Kathie 2. Parish, as treasurer ) 

MUR 4741 

Gn January 12, '1999, the Commission, by a vote of 6-0, approved the 
recorninendation of its Office of Gerieral Counsel (OGC) to find reason. to believe that the 
I?,esponderits, the Mary Bono Committee and Kathie L. Pxish,  as treasurer, violated 2 
1.:.S.C. 5 441d(a) for not including a disclaimer on a door hanger and a ici:er-mai:ii;g :he 
Cornmitree had prepared for rhr iqiril 7, 1998 Special Election in California's 44" 
Congessionai Dismct. 1 voted for modified findiiigs, md the subsequent conciliation 
agreement incorporating B 93,500 cii/il penalty. because they approximate the proper 
resolution ofthis matter. i naw w i i e  to discuss what I feel the idea! resolution shauicl 
have been. 

Title 2, United Stares Code, Section 431d(a), "Publication and disti ihtion oi' 
statements and solicitations," requires disclaimers on all express advocacy 
communications and all cammunicatiotx that solicit contributisits.' As  coinpelied 
political speech. I have concerns about the statute's constituticnality in iighi of !'rfcI/i~~.rc 
1'. Ohio E1ecrion.r Commission. 5 14 U.S. 333 (1995) (holding unconstitutlorral state- 

( J !  Whenever a person makes an expenditure for the purpose of financmg communications expressl:; 
advocating the election or defea: of a clearly identified cand:date, or solicits any conmbutions through an:{ 
broadcasting sution, newspaper. magaiine. outdoor adverming faciiiv. dircct mailing. O i  any o t h u  r)rpc of  
~ c i i ~ r a l  public political advertising, such cormur.icL v o n -  . 

iis q c n t s ,  shall clearly state thai the cornmunir;lt ion has bceri paid lor by such authorized political 
commirter. or 

oc 3 candidate. or iu agents. shall clearly swte that the communication IS paid for by such other persons and 
authorized by such authorized political comminee; 

agcnrs. s h a l l  clearly s t x e  the name of ;hc pcrson who paid for thc communication and statc that t!ic 
cor~irni~nicition is not authorized by any candid;ltc or candidate's committee." 
> , '  y r. - . I $ J J l d  

I .. 

( 1 )  if patd Cor and authonzed by a cindidate. ar. authorzed political cormittee of a candid~tc .  or 

( 2 )  i f  paid for by other persons hu: auL+onxd  by s candidate, an aulhonzed political comniiner 

( 3 )  i f  not authorized by a candidatr. afi authcrized ~ ~ l i t i c d  comminee of a candidate. or its 



~ii:iii~I:~tcci discI;iiiiler provision on aII ciectiori-rcI;itc'tl ivritings), anti its pi-ogciib,.l si,<, 
c ~ l . ~ o  l f ' i ~ . v o ~ i  I,. , S ~ ~ I ~ . A ~ ~ ~ ~ ,  S ! k )  K.2d N 3  ( 1  0"' C ' i r .  IOS7) (st:;tc :;tututc ilii\t prohibited 
x i w y n i o u s  Jistrihuiion o i  canip:iigri litemtiire was t x i a l i y  aricotistitul,ioti;il); .'v:c.it. l'ork i '  

I ) Iu;~~cw. 76 Misc.2d W S ,  351 N.Y.S.2d 07s (1974) (cited in lW~:Imyrc, 5l.l i1.S. at 34s. 
i l .  1 1 ) (striking Uo\vii :IS o\'crbro;id siatc s:;itutc proliiiiiiiiig atioiiyiiiotis disti-ilnitioii of' 
caiqxiign Iitcrnturc).' 

Ncvcrthcless, rhc S u l w m c  Court has not yet held !hat there is a right to spciik 
aricriyniously in candidate elections (iLfclrrtr?,c concerned a ballot referendum). And thc 
Rcspondciits here--albeit, on what appears to have been two, isolated occasions--did iiot 
include ;i ilisclniniei on n letter-mailing and n doer-hanger. (The Respondents esplainctl 
1l i ; i t  r io I  iiicluding a disclainicr on the Iettcr W;IS ;.UI ovcrsiglii, Re?sponsc at 1, whilc 
omitting one from the door-hanger was due to their belief that a door-hangcr was small 
ciioiigh to fail within the regu!atory exception, 1 1  C.F.R. 4 1 io.  l I(a)(b)(i),' R e . s p m 2  a i  

! - 2 . )  'flicrclbrc--and lo Licilitatc a resoitition of this inattcr--l votcd to find reason to 
Ilclic\rc t1i:it t!?ey l i d  violated 2 1I.S.C. 4 441d(:i). But, to be more consislent with past 
('ommission decisions in t\vo roughly analogous matters, the Conimissiorr, rather tliar: 
seek :i civil penalty, siiouid fiavc admonished the Respondents for their violatior?, sccurd 
tlicir proniisc to coiiiply with 1 L1.S.C'. 8 44lti(a!, and closed the file. 

The iettcr-mailing in  hlUR 4842 (Napolitano) 



to hclieve that the Committee had thus violated ?. U.S.C. 4 441d(a)(I). Id.  The OGC’s 
repon ”noted that the [consultant] had indicated that the disclaimer had been 
inadvertent!y left off by the printer after the consultants had ‘signed off’ on the mailer.” 
[if. The Commission voted to find reason to believe that the Conmittee had violated 2 
U.S.C. fj 441d(a)(l). Id. But, taking the consultant’s word 2s KO the circumstwces 
behind the omission, the Comnission rejected the OGC’s recommendation to “request 
documentation from the [consuitant] and the Committee in order to 3scerta.h the source 
of the failure to include a disclaimer.” Id. Moreover, the Carmission did not seek a 
civil penalty for the Committee’s failure; it simply dismissed the matter in the exercise of 
its prosecutorial discretion. Id. at i-2. 

The door-hanger in MUR 2692 (Ben Jones) 

In researching the Commission’s “door-hanger jurisprudence,” MUR 2692 ( In  the 
.Matter of Ben Jones for Congress Committee and Josep!~ L. Schulrnai, as Zeasurer) is the 
on[? occasion I could find where the Commission enforced 2 U.S.C. 5 441d(a) for the 
failure of a door-haneer 20 i n c l d e  a disc!airner. Mr. Jones’ carnpaigil ccrnmittee, which 
paid all costs associated with the project (about S300). failed to include a disclaimer on 
“2.000 door-hangers which expressly advocated the e’ieclion OPJDILP,~ to Congress in th- 
Fcurth Conkcpssional District of Georgia . . . .” General Counsel’s Report. MUR 2692, 
fd l2 iSP at 3. “The Committee . . . stated that rile omission . . . was ao unintentional 
<>Vcrsig!:t and that a disclaimer was later affixed to the remaining 4,000 door-hangers.” 
Id The Committee explained that “[t)irne consiraints had led to the initial p r d i n g  
without the disclaimer.” Id. Following !his incident. the Cormnittee advised the 
Conmission h t  i t  had instituted ‘‘3 policy of more carefu! review of carnpaigri 
literature.” !if. “In light of the infomation provided by :he Committee regarding . . . !he 
relntively small amount spent by the Committee Cor the door-hangers, arid [its] effor?s io 
insure future ampaign materials would contain a disclaime:,” the OGC “recc;mmended 
thai rhe Commission take no further action . . . .” id The Commission accepted this 
recon?mendation, Csregoing a civil penalty agairisi the Cornmitee. 

T h e  proper resolution of the present matter 

Like the Napolitano Committee (MUR JS42j .  the Bono Committee explained that 
its omissiori o f  LI disclaimer from the letter was unintentional. First General Counsel ‘.T 
Rcporr, MUR 4741, !2/1S/98 a! 3 (citing Responrc a1 I ) .  in  this regard, it appears that all 
the other mailings of the Eono Ccmmittee ccntairied proper disciaimers. The Bono 
Cornmittee states that “it produced seven rnailincs 21 or about the same ti.me, all prepared 
2 n d  printed by the same vendor. The rnaiiing in question \VZS prin!ed by a differcni 
vendor. Seven of the eight mailings contained the . . . disclaimer.” !d. Like the 
%q?olitnno Committee. hen .  i t  appears that the Bono Committee was, as it ~ s se r t s .  the 
victim of a printer m o r .  Responsc at 1 (“Th:: omission was ;1 pnnier’s error.”). Given 
tlilii the Cornminee complied with 2 U.S.C. 4 44ldia) for e \ w y  other mailing, i t  is 
diigcult  to believe that i t  purposefully failed to Include a disclaimer on the letter i n  
c;ucs!ini~. o r  that this failurc was part of a larger p a ~ i c r n  of indifference to the SMUIC. 

3 



Rather, i t  appears that the Bono Conimittee, as ii: asserts, did iiot intend to “avoid 
disclosure.,” Response at I ,  and Its omission was, as i t  explained, SiiTipiy an ove!.sight. Id .  

And wbile ~e Bono Comnittee’s expimarion for omitting a disciaimzi from its 
door-hangers (hey  fell withiri the regulatory exception, riok 4 m p m j  ditTers from that the 
Ben Jones C o m i n e e  offered ?e explain its “door-hanger disclaimer” failure (an 
oversight), ’both expimations are equally plausible. (With respec? to the Bor~o 
Cornmiltee’s belief iha! disclaimers were nos required for dosr-hangers? it  is miik.ely ?hat 
i t  would be aware of the Jones’ Conmiixee matter--an obscore, ten-ye= old NIUR.) 
Having to remind campaign coritmittres once every ten years that door hangers. too, 
reqEire disclaimers, does not undermine the Feiieral Eleciion Carapaigri Act. 
Admonishing the Bono Committee tor its ornisrjion coupled with securing its promise to 
comply with 2 U.S.C. 5 44ld(a) in preparing ftiiure door-iiangers--the very inanner in 
which the Commission chose to resohe the door-hanger matter With the Jones 
Committee-would similarly ensure its cornpliancc. A civil penalty, in my mind, was 
both unprecedented and unnecessary. 
I 


